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About Criminal Law Review 
 

Criminal Law Review (the ‘CrLR’), is a research organisation founded by Ashwani Kumar 

Singh. Though the CrLR started as a criminal law blog in Jan 2018, later on (in the beginning 

of 2020) we started working to establish the CrLR as a research organization. CrLR is incubated 

by the GNLU Legal Incubation Centre (GLIC).  

The CrLR takes up several research projects, runs a blog and conducts various events with an 

aim to promote legal writing and research and to assist legal fraternity in the field of criminal 

law. As a research organisation, the CrLR provides an effective platform to credible and 

comprehensive research work that deals with the intricacies and nuances of criminal law.  

We currently have two long-term project and two short-term projects going on. Last year, we 

published our first e-book titled 'Eight Landmark Criminal Law Judgments of 2018' - available 

here. Our team has recently launched the inaugural issue of our flagship newsletter Ratio 

Obiter. 
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1. Introduction 

By Meghna Singh1 

1.1. What’s happening around? 

 The recent police encounter of the Uttar Pradesh gangster Vikas Dubey on July 10, 2020, who 

was on a run after being accused of killing 8 policemen, has opened a plethora of questions on 

the actions of police in the country. The police have stated that the encounter happened because 

Dubey, while trying to escape, attacked the policemen. Many others including politicians from 

the Opposition have averred that this incident is what is called a ‘staged-encounter’ to protect 

secrets of those in the ruling party. This is on top of the already on-going discourse on police 

brutality due to the history of police torture over the last few years. 

In today’s day and age, a simple yet pertinent question that needs to be asked is that ‘what is 

the extent and standard of the force and violence that a citizen can be subjected to by a 

representative of the state, say the police?’ When this force and use of physical violence by the 

police is so excessive and beyond reasonable so as to violate a person’s civil and human rights, 

it is called Police Brutality. 

Michel Foucault in his book ‘Discipline and Punish: The birth of the prisons’2 claimed that the 

origin of punishment came from the Medieval ages, when criminals were tortured in public, 

making them an exemplary spectacle. The book “begins with a horrific scene of public torture 

and execution in Paris in 1757. Boiling oil, molten lead and sulphur are poured into the body 

of the regicide Damiens as royal power wreaks its brutal revenge. Steel pinchers pick at his 

flesh; horses pull apart his half-severed limbs. Slowly Damiens dies and his dismembered body 

is burnt to ashes.” Foucault argued that in the later years, such torture was avoided and “the 

age of sobriety in punishment had begun”3  where the focus was to punish the prisoners’ mind 

and not the physical body. One would think that the concept of punishment by disciplinary 

institutions have actually transformed through the years in terms of prisons, courts, law and 

order. But sadly, the truth may not be the same. The public display of violence and public 

lynching of prisoners may have disappeared, but the same torture happens inside the four walls 

of a lock-up inside police stations quite often than not. 

 
1 Meghna Singh, 2018-23, B.B.A.LL.B(Hons), O.P. Jindal Global University. 
2 MICHEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (Harrhondsworth, 1979). 
3 Ibid. 

https://www.hindustantimes.com/india-news/vikas-dubey-was-silenced-his-encounter-staged-who-said-what-after-kanpur-encounter/story-SL93D4NR3R3kdVRKMlGg7O.html
http://cscs.res.in/dataarchive/textfiles/textfile.2008-07-22.8092166088/file
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The Police system in India is set up under the provisions of the archaic laws of the Police Act, 

1861 enacted by the colonial rulers taking inspiration from the Irish colonial paramilitary 

police. Hence, roots of police brutality in India go way back to colonial rule when the British 

enacted the above act to strengthen their rule in the wake of the 1857 revolt. During 

Independence, India went through many political changes but unfortunately, the policing 

system remained more or less the same. And thus, the country is facing the consequences today 

in the form of cases like that of the tragic deaths of P. Jayaraj and J. Benicks (2020). 

1.2. Violation of Constitutional Provisions 

In its various judgements, the Supreme Court of India has established that protection from 

torture is a fundamental right enshrined under article 14 and 21 of the Indian Constitution. But 

police brutality has become one such reality of our country that the subject’s normalcy is a part 

of our everyday lives given that the actions of the police have become a part of daily social 

interactions. Excessive force used by policemen on a citizen is as illegal as anybody inflicting 

violence on anybody else but just because fearing the police and getting beaten by them for the 

most trivial reasons has become a part of people’s psyche, it has become our country’s 

“normal” these days.  When such cases involving undue violence by officials result in deaths, 

that is when one is forced to think about the power given to the state. Moreover, no power can 

be exercised by disregarding human suffering and Justice Krishna Iyer who was extremely 

compassionate about human suffering rightly said in the case of K.S.R Dev vs State of 

Rajasthan that, "This Country has no totalitarian territory even within the walled world we 

call prison. Articles 14, 19 and 21 operate within the prisons…." -"….the state must re-educate 

the constabulary out of their sadistic arts and inculcate a respect for the human person –a 

process which must begin more by example than by percept if the lower rungs are really to 

emulate, then "….nothing inflicts a deeper wound on our constitutional culture than a state 

official running berserk regardless of human rights.” Over the years our country has seen many 

examples of what Justice Iyer mentioned as ‘a state official going berserk”. And when such 

incidents are protected by the state under the name of law and order, it becomes even more 

detrimental for a democracy. One such controversial law is the Armed Forces Special Powers 

Act [AFSPA]. 

https://indiankanoon.org/doc/1308143/
https://indiankanoon.org/doc/1308143/
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1.3. The Armed Forces Special Powers Act [AFSPA] 

The parliament passed the Armed Forces Special Powers Act 62 years ago on 11th September, 

1958 giving the government the authority to impose it in areas it identifies as disturbed, which 

is still a precondition for the application of the act. It was introduced to check violence in 

Northeastern states. But in the 80-90s amid heightened insurgencies, it was also introduced in 

Punjab and Jammu & Kashmir. The act provides legal immunity to armed forces for their 

actions in disturbed areas along with other privileges. AFSPA is considered a “necessary evil” 

by some. It helps when militancy or insurgency arises in certain states. But at the same time, it 

takes away the civil rights of citizens which are Right to Life, Liberty and Right to Lawful 

Assembly granted under articles 20 & 21. This aspect of the act brings it under serious scrutiny 

by human rights activists claiming that due to AFSPA, armed forces become a threat to the 

very people it is meant to protect. Under AFSPA, prosecution of an armed forces personnel by 

a civilian court can only take place after the central government gives the sanction. In certain 

states which are considered to be disturbed areas, the act is considered as extremely important 

for the armed forces while they work in civil areas and keep violence under check. Human 

Rights activists argue just the opposite that this act gives excessive powers to the army and 

diminishes the responsibility of the army towards civilians, also calling it ‘draconian’ and 

‘abusive’.  Essentially what this act does is that it gives the armed forces and the paramilitary 

forces the power to shoot to kill or detain people or search their houses without warrant on 

reasonable suspicion in a disturbed area. In 2012 the United Nations asked India to repeal the 

act saying that such an act has no role to play in a democracy. But the army is against the 

repealing as it calls the act enabling provision which is extremely vital to handle insurgency. 

Historically, this act finds its origin from an ordinance which was introduced in the British era 

to suppress the Quit India movement led by Gandhi in 1942.  After Independence, India 

brought four similar ordinances in 1947, namely, The Bengal Disturbed Areas (Special Powers 

of Armed Forces) Ordinance; The Assam Disturbed Areas (Special Powers of Armed Forces) 

Ordinance; The East Bengal Disturbed Areas (Special Powers of Armed Forces) Ordinance 

and The United Provinces Disturbed Area (Special Powers of Armed Forces) Ordinance. These 

ordinances later became acts but were repealed later in 1957. One year later in 1958, the 

growing Naga insurgency forced the government to bring it back as the Armed Forces (Assam 

and Manipur) Special Powers Act, 1958. Gradually the scope of the act was extended to all the 

Northeastern states and in 1983, it was extended to Punjab along with J&K in the later years. 
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Furthermore, in 2016, 3 districts of Arunachal Pradesh were also brought under the purview of 

AFSPA. All these states mentioned have numerous stories to narrate about horrific incidents 

of torture and death by state officials who were never punished for their actions due to the 

virtue of this act. For instance, the Jammu and Kashmir Coalition of Civil Society (JKCCS) 

has done a detailed and valuable study of all the incidents of abuse of power and state violence 

in Structures of Violence, a report widely read in Kashmir.   However, “Structures of Violence 

is not just a detailed account of torture and other acts of state violence (including sexual 

violence, enforced disappearance, extra-judicial killings and massacres). It is also an insightful 

analysis of the institutional structures that underlie this violence – not only the army, the para-

military forces and the police but also sections of the judiciary and legislature. The analysis 

builds on the notion of “command responsibility”, that is, the idea that army and police officers 

are responsible for the actions of persons who act at their command. The report examines the 

command structures involved in the reported atrocities, and goes out of its way to identify and 

name responsible officers. The actions of these officers were made possible, in part, by a series 

of authoritarian laws, such as the Armed Forces (Special Powers) Acts (AFSPA)”. The act has 

faced opposition from internal as well as international platforms.  

A report by Amnesty International India on AFSPA states that “Section 4 of the AFSPA 

empowers officers (both commissioned and non-commissioned) in a “disturbed area” to “fire 

upon or otherwise use force, even to the causing of death” not only in cases of self-defense, but 

against any person contravening laws or orders “prohibiting the assembly of five or more 

persons.” Violative of International Law Section 4 of the AFSPA provides far-reaching powers 

for soldiers to use lethal force. Allowing the fatal shooting of people merely for gathering in 

groups of five or more constitutes disregard for the right to life. This key human right is non-

derogable and must be protected at all times, and is enshrined in article 6 of the International 

Covenant on Civil and Political Rights, to which India is a state party. Section 4 also falls well 

short of international standards on the use of force, including the UN Code of Conduct for Law 

Enforcement Officials and the UN Basic Principles on the Use of Force and Firearms by Law 

Enforcement Officials. The latter requires law enforcement officials, or armed forces engaged 

in law enforcement, to use firearms only as a last resort, and use them with lethal intent only 

when strictly unavoidable in order to protect life. It is also violative of Constitutional Law as 

Article 21 of the Constitution of India states that “no person shall be deprived of his life or 

personal liberty except according to procedure established by law”. The Supreme Court has 

said that such procedure must be just, fair and reasonable. It has also ruled that any law, to be 

https://thewire.in/politics/torture-testimonies-detained-youth-kashmir
https://www.amnestyusa.org/files/asa200422013en.pdf
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valid, must not violate the framework of fundamental rights guaranteed by the Constitution of 

India. As legal commentators have pointed out, the Supreme Court in the Naga People’s 

Movement for Human Rights case did not rigorously analyze whether the AFSPA violated 

Article21. 

2. Different Types / Nature of Police Brutalities 

By Shivanjali Shukla4 

In December 2019, in the Priyanka Reddy rape and murder case, when police killed all four 

accused in an encounter in Hyderabad, they were lauded and showered with petals. On the 

other hand, in the case of custodial torture of Jayaraj and Bennicks, there was a huge uproar all 

over the country and police are being criticized. Ironically, both the incidents are blatant cases 

of human rights violations and examples of abuse of police power. Ideally both the cases should 

be condemned. This chapter is an attempt to shed light on all the types of abuses committed by 

police when exercising their ‘power’. 

2.1. Refusal to Register FIR 

In an application under RTI, the office of the SSP revealed that Lucknow police reportedly 

registered FIRs for only 4.5 percent of the complaints they received in 2007. The number is 

dismal all over the country. One of the major reasons for refusing to file FIR is the pressure 

from the government to show reduction in crime rate. 

Police usually discriminate on the basis of caste or gender. They usually encourage victims to 

internally resolve the dispute. The brunt of such abuse of police power is usually borne by the 

poor and marginalized section of the society. One example of such case can be found in report 

by Human Rights Watch- 

“In 2006, an upper-caste mob murdered four members of a Dalit family in Khairlanji village 

in Maharashtra state for having testified against them in a previous crime. Although Bhaiyyalal 

Bhotmange witnessed the murder of his family, the police initially refused to register his 

complaint and later failed to investigate and arrest the perpetrators. Only when protests sparked 

widespread mob violence did police promise justice. Although police registered an FIR for the 

murder of Tata Ram, a Dalit farmer living outside of Lucknow, they threatened members of 

his family with false arrest after the family refused to alter their complaint to remove the names 

 
4 Shivanjali Shukla, 2018-23, B.B.A.LL.B(Hons), O.P. Jindal Global University. 

https://timesofindia.indiatimes.com/city/lucknow/Police-still-reluctant-to-lodge-FIRs/articleshow/3281989.cms
https://www.hrw.org/sites/default/files/reports/india0809webwcover.pdf
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of the alleged high-caste perpetrators. According to Shivbalik, Ram’s 18-year-old son who 

witnessed the murder, a circle officer told him and his uncle that he would ensure they received 

money from a farmer accident insurance program if they removed the names of the perpetrators 

from their complaint.” 

Such incidents are very common in rural areas. 

2.2. Torture as a tactic for investigation 

According to the study titled 'Status of Policing in India Report 2019: Police Adequacy and 

Working Conditions' which was conducted by Common Cause, four out of five personnel 

believe that there is nothing wrong in the police beating up criminals to extract confessions. 

And three out of four personnel feel that it is justified for the police to be violent towards 

criminals. 

The logic given by police is that they are ‘hardened criminals’ and to teach them ‘lesson’ or to 

get information from them torture is necessary. Torturing the accused is an open secret. 

2.3. Custodial Rapes- 

Custodial rape as the name suggests takes place when the rape is done by a man in whose 

custody the woman is. Such cases are highly problematic because in such cases the protectors 

become the perpetrators. This offence is usually committed by men who are in a powerful 

position and they misuse their position. In the recent study, it was observed that Nineteen 

percent personnel (nearly one out of five) would not advise their daughters to go alone to a 

police station, outside their jurisdiction, to report a crime. 

In 2019, six policemen were booked for beating, torturing and gangraping a woman whose 

brother-in-law had died in police custody in Rajasthan’s Churu district. In an interview with 

the Wire, the 35-year-old victim said that she was gangraped by 9 policemen for several days 

and kept in illegal confinement. In another recent case in Orissa, a minor 13-year-old girl was 

raped by the policeman. She was being sexually exploited for 3 months continuously. 

Such cases usually happen because of fear of police, lack of knowledge of legal rights and most 

importantly lack of access to legal services. The cases which come to the courts are a small 

fraction of the number of cases happening in reality. The infamous cases of custodial rape- 

Mathura Rape case of Maharashtra (1978), Rameeza Bee case of Andhra Pradesh and Maya 

https://www.csds.in/uploads/custom_files/1566973059_Status_of_Policing_in_India_Report_2019_by_Common_Cause_and_CSDS.pdf
https://www.csds.in/uploads/custom_files/1566973059_Status_of_Policing_in_India_Report_2019_by_Common_Cause_and_CSDS.pdf
https://m.thewire.in/article/rights/rajasthan-dalit-woman-gang-rape-police-custody
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Tyagi case of Uttar Pradesh (1980) had brough the problem of custodial rape into limelight. It 

was after these cases that a legal reform was brought in the statutes. First reform was insertion 

of S. 176(1A) in Code of Criminal Procedure. 

S. 176(1A) of the CrPC states that - Where, - 

• any person dies or disappears, or 

• rape is alleged to have been committed on any woman, while such person or woman is 

in the custody of the police or in any other custody authorised by the Magistrate or the 

Court under this Code, in addition to the inquiry or investigation held by the police, an 

inquiry shall be held by the Judicial Magistrate or the Metropolitan Magistrate, as the 

case may be, within whose local jurisdiction the offence has been committed. 

However, in a recent petition, Suhas Chakma brought into light the non-implementation of the 

provision. 

2.4. Transgender abuse- 

In a study conducted by National Institute of Epidemiology with 60000 transgender 

participants, it was found that greatest perpetrators of police violence against transgenders are 

police and law enforcement authorities. The condition was worse when S. 377 was 

criminalized. In an interview to HRW, Seemasri Duta said she and other hijras faced “daily 

violence” from police on the street, even when not engaging in sex work or begging, “It [police 

violence] is a daily activity [for us, just like] to bathe, dress.” 

2.5. Extrajudicial killings- 

Extrajudicial killing is basically killing of a person by government authority or police without 

any legal process or judicial sanction. This happens usually when police try to take the situation 

on their own hands by killing the accused without a fair trial. The most common type of 

extrajudicial killing is fake encounters. There is a very fine line between encounter and fake 

encounter. While the former is legal, the latter is not. If the police have killed the accused in 

self-defense then the encounter is legal. But since the dead cannot speak, the only version of 

the story available is that of the police. 

In the survey, it was observed that thirty seven percent personnel feel that for minor offences, 

a small punishment should be handed out by the police rather than a legal trial. And one out of 

https://www.soolegal.com/news/sc-section176-supremecourt
https://timesofindia.indiatimes.com/city/chennai/Police-harass-transgenders-most-says-study/articleshow/51869919.cms
https://www.csds.in/uploads/custom_files/1566973059_Status_of_Policing_in_India_Report_2019_by_Common_Cause_and_CSDS.pdf
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five police personnel feel that killing dangerous criminals is better than a legal trial. This 

thought is backed by politicians as well. “Agar apradh karenge toh thok diye jayenge (If they 

commit crimes, they will be hit).” These are the words Yogi Adityanath, Chief Minister of 

Uttar Pradesh. This statement shows that the law makers are giving a green flag to extrajudicial 

killing. 

Section 46 of the Code of Criminal Procedure (CrPC), 1973, lays down the procedure for arrest 

by a police officer. It provides a partial sanction for encounters, under extreme circumstances, 

in cases of persons who have committed an offence punishable with death or imprisonment for 

life. Clauses 2 and 3 of the Section states: 

(2) If such a person forcibly resists the endeavor to arrest him, or attempts to evade the arrest, 

such police officer or other person may use all means necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who is not accused of an 

offence punishable with death or with imprisonment for life. 

2.6. Arrest on false charges / Detention without due Process 

Individuals who are poor and socially marginalized are more prone to false charges and illegal 

detention. Human Rights Watch had given an example of a chilling incident of 20-year-old 

Pradeep Singh who died after suffering a severe beating by police in Chitti, Dhankaur, Uttar 

Pradesh, in January 2007. According to Singh’s family, police arrested Pradeep with two other 

men. Police released the other two after they paid a police bribe. But Singh’s family, Dalits 

with little money, were unable to pay the police. Singh’s grandfather Kedara, age 83, visited 

him in lockup before he died: 

“When I looked at him, I felt very sad. He could not stand up straight. Why? We are poor 

people. We do not have money to give to them. And if it is our caste, then they beat up all the 

more.... We do not have money ourselves, where do we give money to police from? If we gave 

the police [money], probably it would have helped my boy.” 

Judiciary has acknowledged such practices and while exercising judicial activism has laid 

down guidelines in numerous judgments. Most landmark judgment being DK Basu v. State of 

West Bengal. 

https://www.hrw.org/sites/default/files/reports/india0809webwcover.pdf
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2.7. Custodial deaths- 

According to the National Crimes Report Bureau Report 2018, only 89 cases were registered 

against police for violation of human rights. It is blatantly obvious that this number is way 

lower than actual numbers. But even in these 89 cases, only 26 were issued charge sheets and 

not a single policeman was convicted. 

Custodial death happens because of torture inflicted on the accused persons. Torture methods 

include beating of the accused using sticks and belts, tying them up, hammering iron nails on 

their body, not providing adequate food and water, hitting private parts among many others. 

Baljeet Kaur had observed that the use of excessive force including torture is also specifically 

used to target marginalised communities and control people participating in movements or 

propagating ideologies which the state perceives as opposed to its stature. 

In a recent report by Asian Centre for Human Rights, it was stated that NHRC had reported a 

total of 1674 cases of custodial deaths in 11 months. This means over 5 deaths happen in 

custody every day.  

3. Recent Incidents of Police Misconducts / Brutalities 

By Apeksha Chauhan5 

3.1. Palghar Lynching: 

The recent case of Palghar lynching saw fresh rounds of political blame games and brought to 

fore the amount of political intervention existing in the police system. This case involved the 

brutal killing of three men – two ascetics and one driver, by a mob of around 500 at Palghar 

district in Maharashtra. They were mob-lynched by a vigilante group formed by the villagers, 

after rumours of child lifters, thieves and organ harvesting gangs spread via the messaging app 

Whatsapp. These rumours had initially led to two attacks in nearby areas – one on a team of 

local activists and other on a police team. The non-interference of the police in correcting these 

rumour-mongering incidents is questionable. 

There are claims that even when the three men were attacked, the police did not take any action 

against culprits. Certain unverified video clippings showed that the police officers allowed the 

villagers to assault the three men instead of stopping them.  Another video shows how the 

 
5 Apeksha Chauhan, 2019-24, B.A.LL.B (Hons), Maharashtra National Law University, Mumbai. 

https://ncrb.gov.in/sites/default/files/Crime%20in%20India%202018%20-%20Volume%203.pdf
https://www.epw.in/engage/article/indias-silent-acceptance-torture-has
http://www.achrweb.org/wp-content/uploads/2018/06/TortureUpdateIndia.pdf
https://www.indiatoday.in/india-today-insight/story/could-palghar-lynchings-have-been-averted-1669180-2020-04-21
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police pushes off the victim who tries to hold its hand and is then attacked by the mob. These 

recordings depict how the protectors of the public could themselves act as violators. Though 

the case is still under investigation, all the 35 police personnel in a Palghar police station have 

been transferred. Also, 134 people have been arrested so far in connection with this case. 

3.2. Delhi Riots: 

The passing of the Citizenship Amendment Act (CAA) led to country-wide peaceful protests, 

few of which turned out to be violent. One such peaceful protest was called at Jaffrabad Metro 

Station in North-East Delhi with about 1000 people attending it. Few hours before the riots, a 

BJP politician Kapi Mishra gave a final warning to the police to remove those protesting in the 

area because of road blocking. This was claimed to be reason for incitement of violence 

between the Pro-CAA and the Anti-CAA protestors. This soon turned out into a huge 

communal riot, claiming 53 lives, injuring about 200 people and devasting numerous houses, 

shops and religious places. The riots continued for 8 days, starting from February 22, 2020. 

After the riots, the role of police in maintaining law and order was heavily questioned by 

several individuals and groups. There were videos circulated which showed the inaction of 

police while the violence was taking place. Additionally, there were videos where the police 

themselves were assaulting a group of men and forcing them to sing the national anthem. While 

dismissing a plea filed before it, the Supreme Court said that the matter was already under 

consideration in the Delhi High Court and made certain important observations. It slammed the 

Delhi police for its conduct in handling the riots and pointed out the lack of professionalism by 

comparing it with countries like the UK and USA. It also said the guidelines on police 

professionalism given by the Apex court in the Prakash Singh judgement remained 

unimplemented by the state governments. 

Further, the Delhi High Court bench headed by Justice Muralidhar came down heavily on the 

Delhi Police for its failure to register FIR against 3 BJP leader for hate speech. What was 

shocking is that on the same day, Justice Muralidhar was transferred to the Punjab and Haryana 

High Court. The timing of transfer was criticized by many as the transfer was recommended 

by the Supreme Court collegium on February 12 and the government issued the order a 

fortnight. These instances raise concerns over the independence of judiciary as well as the 

police from unwarranted governmental interference. 

https://www.business-standard.com/about/what-is-delhi-riots-2020
https://indiankanoon.org/doc/1090328/
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3.3. Tamil Nadu Custodial Death – Jayaraj & Bennicks: 

A father-son duo was allegedly arrested by the Tamil Nadu police for keeping their shop open 

beyond the permissible limit of 8pm during lockdown. This would have made them eligible for 

a maximum punishment of three months, if found guilty. The arrest on June 19 was followed 

by two days of gruesome torture by the police upon them, which included forcible anal 

penetration with batons. The next day, they were presented before the judicial magistrate and 

the magistrate sent the prisoners on remand in a few seconds. He just waved his hand in 

presence of police without examining the medical condition of the prisoner. This shows utter 

negligence towards duty on part of the magistrate as well. After this, the family of the prisoners 

did not have any news about them until June 20, when they were admitted in hospital. Due to 

multiple grave injuries, the son i.e. Bennicks died on June 22 and the father i.e. Jayaraj died in 

the early hours of June 23. 

There was huge outrage on social media with many comparing this case with the George Floyd 

case in the US. The initial action taken was just to suspend the officers involved without any 

charge of murder on them. The Madurai Bench of the Madras High Court then took suo motu 

cognizance of the act. Recently, the Crime-Branch CID arrested 4 police officers and imposed 

murder charges on 6 people including two sub-inspectors. It is surprising to note that only after 

intense outrage on social media, the courts and the police took cognizance of the matter. 

3.4. Hyderabad Encounter: 

The rape and murder of a veterinary doctor in Hyderabad by a group of four men saw huge 

opposition and outrage all over the country. The veterinarian’s family did go to a police station 

for registering a missing complaint, however, the police did not file FIR citing vague reasons 

and jurisdictional inapplicability. It is claimed that a timely action could have avoided this 

unfortunate incident. After the accused were imprisoned, there was huge pressure on the police 

to act swiftly and responsively. 

On 6th December 2019, all the four accused were killed by the police, with some praising the 

police for a speedy justice and others raising concerns about extra-judicial killings. The police 

claimed that they brought the accused for reconstruction of the crime scene, but they snatched 

the police guns and started attacking them. In response, the police shot all four of the accused 

in self-defence. Many reputable lawyers, activists, and human rights agencies like Amnesty 

International, Human Rights Watch, National Human Rights Commission (NHRC) etc. have 

https://www.deccanherald.com/specials/sunday-spotlight/tamil-nadu-custodial-deaths-case-police-impunity-must-end-857198.html
https://www.deccanherald.com/specials/sunday-spotlight/tamil-nadu-custodial-deaths-case-police-impunity-must-end-857198.html
https://indianexpress.com/article/explained/explained-tamil-nadu-police-custodial-torture-father-son-killed-thoothukudi-6479190/
https://www.huffingtonpost.in/entry/jayaraj-bennix-case-sathankulam-arrest_in_5efd5d02c5b6ca970919186b
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raised concerns and called for an independent investigation. Extra-judicial killings must be 

condemned because it violates natural justice principles like ‘Audi Alteram Partem’, ‘beyond 

a reasonable doubt’ and others. It delegates the power of the entire criminal justice system in 

the hands of one entity i.e. the police. There is a high chance of this power getting misused due 

to the instantaneous nature of decision making. In this case, we would never know whether the 

accused were the real culprits behind the crime. It is possible that the true culprits are roaming 

freely because there was no proven culpability of those killed by the police. 

The main reason for people supporting the police encounter is the delays caused in judicial 

system and the easy availability of bail to the accused. However, this could not be resolved by 

giving up on the law and by punishing someone on preponderance of guilt. The solution lies in 

reformation of the criminal justice system and setting up of well-functional and effective fast-

track courts which would convict people according to the due process of law. 

3.5. Death of Ram Singh (Nirbhaya Case convict): 

The Nirbhaya rape case of 2012 involved the brutal rape and murder of a paramedical student 

by six persons, including one minor and five adults. This case saw widespread protest in India 

as well as abroad and led to several amendments in law relating to women. It is claimed that 

the chief accused in the case was Ram Singh who brought all the accused together and made 

the plan. He was the one who brought and drove the bus in which all the accused committed 

the crime upon the victim. 

The accused were shortly traced by the police and all the adult accused were placed in Tihar 

jail. Ram Singh and other accused were shunned and faced criticism by other inmates when 

they were lodged at Tihar jail. All the accused were kept under suicide watch as they stopped 

interacting with each other. On 11th March 2013, Ram Singh was found hanging in his cell in 

Tihar jail at about 5:45 am. The jail authorities cited suicide as the reason for his death and so 

did the initial post-mortem report by AIIMS. However, the circumstances around his death are 

suspicious due to various reasons. He was sleeping in his cell with three other inmates and it is 

difficult to accept the fact that they did not hear any noise. Also, he was supposed to be 

presented in the Saket Court for the trial of his case. There have been many conspiracy-theories 

which have denied the possibility of suicide by saying that it might be a deliberate killing by 

co-inmates or the police itself. This case definitely raises questions on the safety and physical 

as well as mental well-being of inmates in prisons. 

https://timesofindia.indiatimes.com/city/delhi/Delhi-rape-case-Main-accused-Ram-Singh-commits-suicide-in-Tihar-Jail/articleshow/18902304.cms
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3.6. Rape Of A Minor Dalit Girl By A Police Officer: 

After the custodial rape of a minor tribal girl in Uttar Pradesh (known as the Mathura rape 

case), the Government introduced Section 376(2) of the Indian Penal Code (IPC). This 

provision makes custodial rape a punishable offence with a minimum penalty of 10 years of 

imprisonment. More than 36 years after the introduction of this law, we still come across the 

case of rape by men in uniform. 

Recently, a 13-year-old tribal girl was subjected to gang rape inside a police station by 

Biramitrapur Police Station’s inspector in charge and four other accomplices. Before the 

imposition of lockdown in March 2020, the girl, on one day, was waiting for an auto-rickshaw 

to go back home from a local fair. This is when a police patrolling vehicle picked her up and 

took her to the police station where the accused allegedly raped her. She was often asked to 

come to the police station and they allegedly raped her over a period of four months. Further, 

he forcibly terminated her pregnancy in Sundargarh district, in which a government doctor is 

accused of terminating her pregnancy. Though the action of the DGP was swift in suspending 

the cop from service, it was difficult to arrest him after a case was registered against him. The 

Odisha Crime Branch said that it wasn’t easy to arrest him since he has a ‘police brain’. 

However, finally he was traced by the investigation team in the Angul district, but his 

accomplices are yet to be traced. 

These incidents of crimes against women by the police officers themselves must have a faster 

and stricter response, as the aggressor here has higher degree of power and control over the 

victim. Rape, under such circumstances, is a far more greater offence as the police officers not 

only violate the victim’s bodily integrity but also their own duty to care and protect. 

3.7. Incident of transgender abuse by police: 

There are rampant discrimination and abuses that are directed towards the transgender 

community by the police. A study conducted by the National Institute of Epidemiology across 

17 states found that the greatest perpetrator of violence against transgender community are the 

police and law enforcement officials. They are an easy target for the cops since discrimination 

against transgenders exist in the society at large and hence, not much attention is paid to their 

ordeal. There are multiple instances where transgender people were discriminated against, 

assaulted, abused, raped and even killed by the police, just for the sake of being a transgender. 

https://www.timesnownews.com/mirror-now/crime/article/odisha-cop-arrested-in-minor-tribal-girl-s-rape-abortion-case-dgp-apologises-to-survivor/614987
https://www.timesnownews.com/mirror-now/crime/article/odisha-cop-arrested-in-minor-tribal-girl-s-rape-abortion-case-dgp-apologises-to-survivor/614987
https://feminisminindia.com/2019/04/16/custodial-rape-india/
https://thewire.in/gender/the-gender-beat-most-harassment-of-transgender-people-is-by-police-kolkata-student-assaulted-by-moral-police
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In 2018, a trans-woman was picked up by a police patrolling team to Alappuzha police station 

in Kerala. They stripped her and also clicked her photos and videos which they posted online. 

This happened in a state like Kerala which is considered to be one of the most transgender-

friendly state. In 2018, the Delhi police failed to file a complaint of sexual harassment of a 

Trans-gender student saying that it is not applicable for transgender people. In one incident 17 

policemen allegedly had “forceful sex” with a trans-woman at a police station. A Tamil Nadu 

transgender cop was forced to commit suicide due to torture and harassment by her three 

superiors. 

These are only some instances of abuse of power by police in dealing with transgender people. 

These discriminations have not been addressed on the ground level even after Supreme Court 

rulings and welfare legislations. This would require awareness and knowledge on part of the 

police via training or other sensitization sessions 

4. Consequences Of Police Brutality 

By Shilpha N6 

In this segment, causes, effects and justification of police excess will be analyzed. The analysis 

broadly answers the following questions – 1. Does police brutality lead to a police state? 2. 

What is the social impact of the violence by Police? And 3. How does the state benefit from 

the excess of force? In this part the term ‘State’ has been used as synonymous for the 

government in power, both central as well as the state government, and also, interchangeable 

with country and the like, as the context demands.  

4.1. A Policed State or A Police State? 

4.1.1. Aim of Police- legality and attitude 

In order to understand police violence, it is crucial to have an overview of the system. The Act 

governing Indian Police is the “Indian Police Act, 1861”, which is a Victorian era legislation 

imposing morality and ideas of those times, times when the aim of colonisers was not to solve 

or prevent crimes but to control and directs masses of people. Disciplining police was not a 

priority but disciplining the public was.  

 
6 Shilpha N, 2016-21, B.A.LL.B (Hons), O.P. Jindal Global University. 

https://www.ndtv.com/india-news/other-states-must-learn-a-lesson-from-kerala-say-transgender-activists-1896899
https://www.thequint.com/neon/gender/transgender-day-of-remembrance-tracking-violence-against-lgbt-community-in-india
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In addition to the colonial act, independent India’s modern police force is under the assumption 

of their role as punisher and harbinger of ‘justice’ as reflected in the study, Status of Policing 

in India, 2019. This attitude, even if benevolent, leads to acts that are illegal on the face. Popular 

culture, including movies (not limited to Bollywood) romanticises extra- judicial killings, 

getting forced ‘confessions’ and using violence on accused to do justice to the victim. Such 

depiction is not just irresponsible and false but actively promotes revenge killing, surpassing 

judiciary and constitutional values.  

For a majority of Indians, interaction with police is the only form of communication with the 

state, to the extent that it would not be wrong to say that police is the embodiment of the state. 

They are legally mandating to ensure the security of the public, prevent and investigate crimes. 

The impunity they enjoy as punishers is violative of rule of law that they have to aid to 

maintain.  

4.1.2. Why Violence? 

Max Weber claimed that legitimate use of force lies only with the state, such that the modern 

state has monopoly over use of authorised violence. Thomas Hobbes argues that use of violence 

by any other actor is justified only in cases of self-defence. However, in a democratic welfare 

state, which is people and welfare centric, the role of violence has to be minimal. Violence is 

not limited to physical ideas of torture, but includes emotional distress and sexual violence. 

Violence threatens the notions of a civilised society and is influenced and reflects social 

dynamics along with dehumanising and demonising individuals.  

Common justification of violence then is that it aids in thwarting crimes. This is unjustified as 

until today there has been no conclusive evidence suggesting let alone upholding it. This 

justification is shallow and ignores other forms of violence that are not just physical.  

Police cause fear more than feelings of safety. People take immense efforts to avoid the police 

and their callousness. Public trust is deteriorating so is the faith of actors populating the force. 

Legacy of oppression from the colonial era to the present day and forces of corruption and 

criminalisation of governance has contributed to eroding public trust and delegitimising 

police’s authority.  

It is not uncommon to have first- hand experiences of police indulging in mass misconduct 

entitlement and demand for such ‘complimentary’ services and goods. It is also true that FIRs 
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have been threatened against individuals to coerce the public into silence, a common scenario 

with labour movements and labour unionisation. The police have, therefore, become products 

of capitalist state.  

Justice Verma Committee report observes that rape is not a crime of passion, it is of power. It 

is to gain a sense of control and feeling of power over others. Custodial rapes are nothing but 

abuse of power and fiduciary relationship with the people. 

The state, here the police, having more power fuels the existing power imbalances and hence 

cannot take recourse to the excuse that police as individuals commit mistakes that have to be 

forgiven. They have a sworn duty to protect and treat every individual as equals, a 

constitutional duty that does not bind individuals to each other. Hence, the legitimate use of 

force is be construed within the bounds of our constitution for protection of the public without 

creating any parallel forums of justice. 

Justifying any excess of violence is against the Apex court’s directions in the landmark case of 

Prakash Singh vs Union of India and the constitutional right to liberty and human dignity. 

Increase in excessive force used by police and impunity and unaccountability for those actions 

would lead to police raj, a police state governed by fear of police and no rule of law.  

4.2. Social Impact 

Encounters are of common place in India, be it for cover ups or as quicker and more efficient 

forms of justice. They are extra-judicial killings justified on the lines of self-defence of police. 

the 2019 Hyderabad encounter case (supra) is one such example. No doubt the crime was 

gruesome and inhumane but justifying the encounters on that basis, like all encounters erodes 

rule of law, but also promotes patriarchy. Police version of the incident was one of self-defence. 

However, the state and public was quick to jump in and appreciate them for swift action. It was 

portrayed that the public demanded the enquiry due to lack of trust on judiciary and faith on 

police and that the state fulfilled its role by protecting the honour of women and safeguarding 

them. However, on a second look at the incident what seems like a benevolent move is a façade 

for prevention of delving into the institutional reasons and calling for changes in them. There 

are no steps taken by the state to eliminate the cause of crime but provides merely a false sense 

of relief that served the purpose of repression and suppression of public outcry and demands 

of social justice. Violence in such cases distracts the public from calling for an overhaul of a 

patriarchal state that seeks to protect women’s honour than their rights.  

https://www.prsindia.org/uploads/media/Justice%20verma%20committee/js%20verma%20committe%20report.pdf
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Advocates of  ‘bad rotten’ apples in police view incidents of brutality as isolated events and 

envision stricter punishments from them. However, those who join police are those with high 

integrity and passion for social service, then these are not a few bad apples but are a systemic 

issue that reflects the society, the power dynamics and the need of training to overcome or 

address it.  

This leads to the argument that limited violence is acceptable and even helpful. This argument 

is a slippery slope dragging towards the good v. bad person, this is not fruitful, the argument 

in cases of police violence is always of rule of law. Life or death, the scope of violence to be 

used cannot and should not become a matter of state discretion.  

The Dirty Harry problem- juxtaposition of good ends and dirty means,[2] is not one that the 

police have to concern themselves with. Procedural equality and law have to be met and not 

overlooked because of the ‘good ends’ the police seek to meet. The end has to be a decision 

reached by the court of law through a fair trial and not a matter of prudence by the state. 

Violation of this is violation of separation of powers, a part of the basic structure of our 

Constitution, between the executive and judiciary with the executive gaining undue advantage 

and power over the judiciary. The Police cannot go beyond what they can legally do, but when 

they do, the executive encroaches and over-reaches to the powers and duties of the judiciary. 

Furthermore, it is also time and again documented that police are not immune to public and 

political pressure and justice is an individualised exercise, it has to be done and has to be seen 

to be done.  

4.3. Benefits to the state  

Violence by the state is integral in maintaining the status quo. Status quo by itself does not 

have a negative connotation, but the one that the state seeks to preserve is majoritarian. 

Determining the underlying factors of violence is difficult as it is divided along the lines of 

caste, religion, power and wealth which adds to the importance of examining the social 

dimensions of exhibition of state power.  

According to a Common Cause – CSDS survey, half of all Indian police officers believe that 

Muslims have an instinctive tendency to commit crimes. These prejudices also extend to 

Scheduled castes, Scheduled Tribes, Adivasis, Dalits, and Transgender people most of this 

arises from the colonial era of declaring tribes as criminal. This is clearly an anti-minority 

notion. The “dangerous minority” discourse overshadows that systemic discrimination and 

https://journals.sagepub.com/doi/abs/10.1177/0032258X9807100208
https://journals.sagepub.com/doi/abs/10.1177/0032258X9807100208
https://indianexpress.com/article/opinion/columns/tamil-nadu-custodial-death-police-impunity-george-floyd-6489018/
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economic deprivation. The propaganda that portrays minorities as criminals creates immunity 

for the police. As per a 2018 report by NCRB, minorities have a major presence in prisons.  

The “Status of Policing in India Report – 2019” found that 2 out of 5 police personnel surveyed 

in Bihar, and 1 out of 5, in six other States, had not received Human Rights training. If the 

Police force thinks that violence is acceptable and the society condones it, there will never be 

any retribution. The abuse of power persists and flourishes due to the state’s failure to hold 

abusers accountable, impunity as norm and failing to revamp the structure that allows abusive 

patterns of behaviour.  

Benefits to the state are echoed in the lack of motivation to implement the recommendations 

of five major reform committees and the seven directives of the Apex Court in Prakash Singh 

v. Union of India passed in the year 2006.  

Police system, itself, mirrors the social hierarchy and rather is based on it. The highest IPS, 

requires highly focused studying that only a few privileged can afford, first generation police 

without any social capital suffer the most, they become and stay in the lower ranks of police 

who are overworked and humiliated.  

Any call for change is construed as radical, and radical is sought to be negated by imposing 

violence as in cases of Kashmir, North East Delhi, JNU, Jamia and AMU. This demonstrates 

that any challenge to power is unagreeable and responded to with violence to ensure stagnancy, 

one that favours the State. 

5. Judicial Pronouncements 

By Arushi Kankariya7 & Anam Khan8 (last 2 cases) 

5.1. DK Basu v. State Of West Bengal9  

Mr. DK Basu (executive chairman of Legal Aid services) sent a letter to the CJI regarding the 

concerns related to the soaring reports of deaths and violence in police custody and prisons. 

The letter elucidated on the alarming need of the court to analyse why the crime reported goes 

unpunished even after many efforts and the highlights on the need to compensate the suffering 

family members of the victims. The letter was given importance and treated like a writ petition 

 
7 Arushi Kankariya, 2019-24, B.A.LL.B (Hons), Gujarat National Law University, Gandhinagar. 
8 Anam Khan, 2019-24, B.A.LL.B (Hons), Hidayatullah National Law University, Raipur. 
9 DK Basu v. State Of West Bengal, AIR 1997 SC 610. 

https://timesofindia.indiatimes.com/india/in-a-minority-but-a-major-presence-in-our-prisons/articleshow/73266299.cms
https://www.commoncause.in/uploadimage/page/Status_of_Policing_in_India_Report_2019_by_Common_Cause_and_CSDS.pdf
https://indiankanoon.org/doc/1090328/
https://indiankanoon.org/doc/1090328/
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by the Supreme Court of India. The letter essentially highlighted the death of a person named 

Mahesh Bihari of Aligarh in Police Custody. Concerns over over-powers of the police were 

arisen. Their arbitrary and illegal  acts of brutality were put to question. It was also contended 

that compensation should be granted to the people on infringement of their rights stated in 

Article 21 and 22 of the Constitution. 

The respondent contested that the writ petition was misconceived, inappropriate and 

misleading and hence, denied the allegations put against them.  

Supreme Court, compounded with the efforts of Amicus Curiae, formulated a procedural 

framework for Police officers across the nation. A set of 11 guidelines adhering to Article 21 

and Article 22(1) were prescribed with the aim to uphold accountability among custodial police 

officers and ensure appropriate remedies to the affected parties. 

a) Every police officer making the arrest and handling the interrogation shall wear 

identifications which show their designation and name precisely. 

b) The police personnel who makes the arrest shall make a memorandum of arrest and 

shall be signed by a witness. 

c) The detainee has the right to inform his nearest family member or any other person who 

has an interest that he has been arrested or detained at a particular place. 

d) The right to inform someone should be informed to the person arrested immediately 

after his arrest. 

e) The place of arrest, time and venue of detention of the arrestee must be notified by the 

police and the place where the relative resides outside town through legal Aid 

Organization and the police station of the area concerned telegraphically within 8 to 12 

hours after the arrest. 

f) The place of detention and name of the person in custody, the friend informed and the 

other details of the arrest should be recorded in the case diary. 

g) The person arrested should be examined at the time of arrest and injuries if any must 

be recorded. The memo should be signed by the arrestee and police officer concerned. 

The copy to be submitted to the arrestee. 

h) The detainee should be undergoing medical examination every 48 hours for any major 

or minor injuries by a trained doctor.   

i) Copies of all the documents should be sent to the magistrate for his record. 

j) The person arrested must be permitted to meet his lawyer during the interrogation. 
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k) The Police Control Board must display the list of arrested persons. The Police Control 

Room at all district and state headquarters shall be informed within 12 hours of the 

arrest. 

These guidelines were enshrined in Code of Criminal Procedure. Non-adherence of these 

guidelines will attract proceedings and punishment for the contempt of court. 

5.2. Prashant Singh v. Union Of India10 

In 1979, the National Police Commission (NPC) gave recommendations and reports for police 

reforms. However, none of the major recommendations were adopted. In 1996 two former 

Director General’s Police (DGP) (Prakash Singh and N K Singh)  filed a public Interest 

Litigation in the apex court asking the court to direct governments to implement the NPC 

recommendations. In 1998, Ribero Committee and Padmanabhaiah committee in 2000 

submitted their reports. This was followed by the Police Act Drafting Committee that drafted 

a new model police bill. Meanwhile, very little was done to improve or implement 

recommendations. Only a decade later in 2006, Supreme Court delivered its verdict.           

The Supreme Court of India gave a historic judgment on 22nd September, 2006 instructing and 

directing central and state government to comply with a set of seven directives with practical 

mechanism framework to initiate the reform. 

The directives can be categorized into two divisions:  

a) to achieve functional autonomy 

b) to enhance police accountability 

  The seven directives are as follows: 

1) State Security Commission: 

a. The establishment and set up of State Security Commission in each state. 

b. To ensure that the state government does not exercise undue influence or pressure 

c. To lay down policy guidelines 

d. Evaluate the performance of state police 

 
10 Prashant Singh v. Union Of India, 2006 (3) ACR 3061 (SC). 
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2) Ensure that the DGP is appointed through merit based clear and transparent process and 

they secure a minimum tenure of two years. 

3)  Ensure other police personnel on operational duties ( Superintendents of police in 

charge and Station House Officers in-charge of a police station) should also be provided 

a minimum tenure of two years. 

4) Separate the investigation and law and order function 

5) Set up police Establishment Board (PEB) to make decisions on transfers, postings, 

promotions and other service related matters of and below the post of Deputy 

Superintendent of police and recommend on postings and transfers above the rank of 

DSP. 

6) Establishment of Police Complaints Authority (PCA) at state level to inquire into 

complaints against police officers of and above the rank of DSP in cases of misconduct, 

violence, custodial deaths and rapes and at district levels to inquire into public 

complaints against police officers below the rank or post of DSP. 

7) Set up a National Security Commissions (NSC) at the Union Level to prepare a panel 

for selection and placement of Chiefs of the Central Police Organizations (CPO), with 

a minimum period of two years. 

5.3. Rudul Shah V State of Bihar11 

Rudul Shah, the petitioner was acquitted by the Court of Sessions, Muzaffarpur, Bihar on 

June3, 1968 but he was released from the same on October 16, 1982. He was illegally detained 

for more than 14 years after he was acquitted. A Habeas Corpus had to be released by the 

petitioner on the grounds of unlawful detention. He asked for certain ancillary reliefs and 

compensation for the illegal incarceration as well. It was argued that the accused was of 

unsound mind at the time of passing the order. But, the civil surgeon, Muzaffarpur, reported 

that Rudul Shah was normal and this information was communicated to the law department. 

No medical opinion was produced in support of the diagnosis that he was insane nor any jail 

record produced to show the kind of medical treatment. The question arose before the court 

that, if he was insane on the date of acquittal, he could not have been tried at all for the simple 

reason that an insane person cannot enter upon his defense. 

 
11 Rudul Shah v. State of Bihar, AIR 1983 SC 1086. 
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A three judge bench of the Supreme Court under writ jurisdiction, gave its verdict and passed 

an order of compensation for the violation of the Article 21 and article 22 of the Indian 

Constitution. Although an ordinary remedy through a civil suit could be availed by the 

petitioner but the Supreme Court said that it wouldn’t be doing justice by merely passing an 

order of release from illegal detention and in fact had the power to direct the state government 

to pay a compensation of 30,000 to the petitioner within two weeks of this order. 

5.4. Nilabati Behara v. State of Orissa and Ors.12 

The appellant of this case: Smt. Nilabati Behara sent a letter to the honorable Supeme Court of 

India stating that her twenty two year old son, Suman Behara had died in police custody after 

being inflicted with several injuries. This was an apt case of police brutality. The apex court 

took suo moto action and converted the letter into writ petition under article 32 of the 

Constitution. The petitioner claimed the grant of compensation for the violation of the 

fundamental right to life of his son. 

The Orissa state police had arrested Suman Behara for investigation and interrogation for a 

matter involving the offence of theft. He was detained at the police outpost. The next afternoon 

without being officially released he was found dead near the railway track. The lacerations on 

his body indicated towards death by brutality during the police custody at police outpost, 

Jeraikela. 

The court stated that in proceedings under art.32 and art.226, compensation is a remedy 

available under the public law.  It is based on the application of the doctrine of strict liability 

on the state for contravention of fundamental rights and unlike private law, principles of 

sovereign immunity are not available as a defense in cases of violation of rights guaranteed 

under part III. 

The court further observed that the state has the right to be indemnified to take actions against 

wrongdoers through appropriate proceedings. The court directed a compensation payment of 

1,50,000 by the state to the petitioner and 10,000 in costs to the Supreme Court Legal Aid 

Committee board. 

This decision hence stated that the state can no longer escape liability in Public law, and had 

to be compelled to pay compensation when it committed such gross violation of one’s 

 
12 Nilabati Behara v. State of Orissa and Ors., AIR 1993 SC 1960. 
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fundamental rights as well as the very basic human rights. The court also declared that the 

principle of sovereign immunity is inapplicable in cases that are in violation of fundamental 

rights, even though doctrine may be applicable as a defense in private law based on torts. 

5.5. Bhim Singh v State of Jammu and Kashmir13 

Mr. Bhim Singh, an MLA of Jammu and Kashmir was arrested and detained in police custody 

and was prevented from attending the sessions of the legislative assembly. He was arrested by 

the station house officer of Quiz Kunda police station, on the allegation of a case under section 

153A of Ranbir Penal Code. A case was registered against him for delivering a provoking 

inflammatory speech at the public meeting held near parade ground. He was not produced 

before the magistrate till 5 days. His wife filed a writ of Habeas Corpus before the Supreme 

Court. On inquiry, it was found that he was illegally detained by the police personnel aided 

either by collusion or by a casual attitude with the magistrate, who ordered for remand without 

production of the arrested person before him. 

The Supreme Court of India observed that the police personnel acted in a very malicious and 

mala fide way.  The right of a person to personal liberty, freedom and life with dignity has been 

guaranteed by the constitution under Articles 20 and 21 cannot be abrogated. The judge further 

held that the when a person approaches the court complaining about illegal detention and 

imprisoned with malicious and mischievous intent and that his constitutional rights were 

infringed and legal rights invaded, the invasion cannot be washed away or whisked away and 

that the court has the jurisdiction to compensate the victim by awarding suitable monetary 

compensation. The court directed the state of Jammu and Kashmir to pay Mr. Bhim Singh a 

sum of Rs. 50,000 within two months. 

5.6. Joginder Singh V. State of Punjab and Ors.14 

The petitioner Joginder Kaur, widow of Santokh Singh, prayed for a compensation of Rs. 

3,00,000/- to the family of deceased Santokh Singh in the petition. The family consisted of 

Santokh Singh, the deceased, his wife Joginder Singh, and three minor children. It was alleged 

by the petitioner that on August 16, 1991, a team of police personnel picked up Santokh Singh 

 
13 Bhim Singh v State of Jammu and Kashmir, AIR 1986 SC 494. 
14 Joginder Singh V. State of Punjab and Ors., AIR 1994 SC 1349. 
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at about 2 pm. After detaining, he was beaten mercilessly and hanged upside down to a tree 

within the premises of Police Chowki. 

However, the respondents denied about any beating given to Santokh Singh. According to 

them, he died because of shock due to a vasovagal attack. Later, it was revealed that he was a 

chronic and acute asthmatic patient. The respondents contended that he died of respiratory 

deficiency. However, the post mortem reports indicated minor injuries. 

The High court of Punjab stated that the deceased, if beaten mercilessly will have more injuries 

on his body. However, the court cannot ignore the fact that when he was arrested, he was 

healthy and found dead the very next day. The court identifies this death as a custodial death 

and not a natural death. Injuries or no Injuries will not absolve the respondents from their 

liability to account for the death. 

The petitioner was awarded compensation but in proportion to the deceased’s income if not 

less. She was granted a compensation of Rs. 2,56,000 after appropriate calculations. 

5.7. State of Maharashtra v. Ravikant S. Patil15 

This appeal was filed by the State of Maharashtra against order of the High Court of Bombay. 

Shri Prakash Chavan, police inspector, Sholapur was directed to pay an amount of Rs. 10,000 

by way of compensation to the respondent- Under trial prisoner- on the ground that the police 

officer was guilty of violation of fundamental right of an under trial prisoner under Article 21 

of the Constitution OF India. 

Ganesh Kolekar was murdered on August 2, 1989. During investigation, it was suspected that 

the respondent was a party to the murder. He was arrested in Karnataka state and bought to 

Sholapur on August 17, 1989. He was handcuffed and both his hands were tied by a rope and 

he was taken through the streets and the same is not disputed, the respondent filed a writ petition 

seeking censure of the police officer and to award damages. A division bench Of High Court 

of Bombay, held that the respondent Prakash Chavan had subjected the under-trial prisoner to 

an unwarranted humiliation and indignity which should not be done to any citizen and 

accordingly directed him to pay compensation. The question arises is who is liable to pay 

compensation- The police officer in question or the state that the personnel was working for. 

 
15 State of Maharashtra v. Ravikant S. Patil, 1991 (1) Crimes 810 (SC). 
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The High Court stated that the court cannot make Shri Prakash Chavan personally liable. He 

had acted only as an official and even assuming that he has exceeded his limits and thus erred 

in taking the under trial prisoner handcuffed, he cannot be made personally liable. 

The court observed that the court can order payment of compensation either by the State or 

persons acting on behalf of the State. Besides, the High Court also directed that any entry made 

in his service record to the effect that he was guilty of infringing fundamental right of an under 

trial prisoner. The compensation of Rs. 10,000 as awarded by the High Court shall be paid by 

the State of Maharashtra. The appeal was partly allowed 

5.8. Prem Chand v Union of India & Ors16 

The petitioner was, Shri Prem Chand Paniwala was a vendor of aerated water near a cinema 

theatre. The DCP(Deputy Commissioner of Police ) had initiated proceeding against the 

petitioner demanding him to show cause as to why he should not be extended from the Union 

Territory of Delhi. That is when the most important question of the arose- who will police the 

police? Why is freedom of movement so easily and unreasonably fettered? The petitioner’s 

reply in the form of an affidavit discloses the mala fide intention of the police is implicating 

innocent people.  

Prem Chand had a close association with Police and owing to their connivance and indulgence, 

the petitioner thrived. In this process, the petitioner became prey and pawn in the hands of the 

police. Keeping his hesitation and unwillingness aside, he was forced to become a permanent 

pawn of the police. Eventually, the petitioner landed himself in the web of the police-brutality 

and torture; he had no alternative for his livelihood and was dependent upon the mercy and 

indulgence of the police. 

The judgment read that police has the sinister methodology and potential to harm human 

liberty. Emphasises needs to be made for the State to issue clear orders to the Police Department 

to free the processes of investigation and prosecution from the contamination of concoction 

through the expediency of stockpiling of stock-witnesses. To keep an eye on their activities 

without close shadowing and surveillance may, perhaps, lead to criminal discoveries, if they 

are not too influential for the police. By this judgment the court meant was not to tell the Police 

to fold up their hands and remain inactive when anti-social elements suddenly grow in wealth 

 
16 Prem Chand v. Union of India, AIR 1981 SC 613. 
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but to be activist and intelligent enough to track down those who hold the nation's health, 

wealth, peace and security in jeopardy. The only insistence is that the means must also be as 

good as the ends. 

5.9. Screws v. United States17 

This case involves a shocking and revolting episode in law enforcement. Claud Screws was the 

sheriff of Baker County. Aided by the defendant Jones, a policeman in the town of Newton in 

Baker County, arrested Robert Hall, a negro citizen of the United States, late on the night of 

January 29, 1943, on a warrant charging theft of a tire. Hall was then handcuffed and taken by 

car to the court house. There, as he left the car, he was beaten by the three men with their fists 

and a two-pound blackjack. insulting language and, although he was still handcuffed, that he 

reached for a gun.  

Thereafter he was knocked to the ground and beaten for from fifteen to thirty minutes until he 

was unconscious. Hall was then dragged feet first through the court house yard into the jail and 

thrown upon the floor dying. An ambulance was called and he was taken to a hospital where 

he died within an hour without regaining consciousness. There was evidence that Screws and 

Hall had had a previous altercation over the possession of a gun by Hall, as the result of which 

Screws nursed a grudge against Hall and had threatened to "get" him.  

The case was brought to the attention of the Civil Rights Section by a negro newspaper and the 

local United States Attorney, and while the usual investigatory machinery of the Department 

of, Justice was at once set in motion there is evidence in the Department's file of the case that 

every effort was made to encourage the state of Georgia to prosecute the offenders 

6. Global Perspective 

By Shubham Prakash Mishra18 

Genesis of the contemporary wave of protest against police brutality across the globe was 

triggered  by the killing of 46 year-old African American George Floyd in the US. The US 

police have a history of violence against black people. This is however not just restricted to the 

US and this discrimination crosses all boundaries. Blacks, Asians, Latinos living in countries 

like The UK, Australia have regularly been profiled in places like airports and public places. 

 
17 Screws v. United States, U. S, 65 Sup. Ct. 1031 (1945). 2283. 
18 Shubham Prakash Mishra, 2018-23, B.A.LL.B(Hons), O.P. Jindal Global University. 

https://www.theguardian.com/us-news/2020/jun/04/american-police-violence-against-black-people
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This shows that police have been authoritarian not only in  India state but worldwide. Most of 

the abovementioned countries have police codes and laws which are highly ambiguous and 

vague. This ambiguity provides the police with discretionary powers which is further 

legitimized by the nation states. In this part we will go through the global aspect of the brutality 

by the police and will also look at ‘universal’ policing with respect to the role of Interpole and 

the UNCAT. The countries for the comparative analysis will be The United States, United 

Kingdom, Australia and New Zealand. 

6.1. The United States of America 

In his book, Racism and discrimination, Marger quotes, “racism is an ideology or a belief 

system, designed to justify and rationalise racial and ethnic inequality”.19 The idea of racism 

and discrimination finds support when the state legitimises it in form of the police. Police 

brutality in the nation has been since time immemorial but catches attention when incidents 

like the killing of Floyd happen. Floyd’s killing once again raised a similar protest as the 1992 

Los Angeles Riots which was triggered due to police brutality on an African American 

Construction worker, Rodney King. From 1992 to 2020, it has been 28 odd years but the 

brutality by the police continues till date. The targets are usually the minorities, which include 

African Americans, Latinos and Asians. Police violence in the U.S. is a huge problem, and it’s 

not just the rate of people being killed by police. People are more likely to die while in police 

custody in the U.S., at a rate that is about double that of Australia and five times that of the 

U.K. 

The 4th Amendment of The US Constitution20 provides for protection against using excessive 

force in cases of police search and seizure. However, the recent and even historical 

developments seem not abiding to the constitutional rights. The most significant and landmark 

development which happened in the history of Modern USA was the Graham v Connor21 case. 

In this case, the petitioner appealed that the respondent, a police officer used excessive force 

and arrested him for no reason. The court held in favour of the petitioner and laid important 

guidelines to determine the rightfulness of the arrest namely whether the force was applied in 

a good faith effort to maintain and restore discipline or maliciously and sadistically for the very 

 
19 Cassandra Chaney, Racism and Police brutality in America, 17 Springer 484, (2013). 
20 U.S CONST. Amend, IV. 
21 Graham v Connor, 490 U.S. 386 (1989). 

https://www.lifehacker.com.au/2020/06/how-police-brutality-in-the-us-compares-to-other-countries/
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purpose of causing harm. However we regularly see police brutality if not during search, then 

in custody for admission of guilt and so on. 

Dr. Torny conducted a study in 2001-02 which included roughly a thousand white and a 

thousand black individuals and formulated a set of questions about how these individuals felt 

about policing in the US. A staggering 56% of White individuals felt that the police were doing 

fine maintaining law and order and was within its limits in doing so and only 8% of the black 

individuals felt so.22 In a society where the dominating section feels that the state sponsored 

police is doing fine, how can the minority expect a substantive reform on the issue? However 

if we look more broadly it is not just the minorities who are victims of brutality, it is the White 

population too and killings and torture of all kinds of people from all backgrounds are reported 

quite often.  

Homes and Smith (2008) write that the historical and traditional approach of the police in the 

United States have been to ‘protect’ the dominant class from the minorities for which they even 

used extensive force.23 However post the civil rights movement things have changed 

drastically. Nevertheless, the habit of the police using brute force did not go and it spread into 

the dominant class too. Understanding this irrational use of force from a psychological angle 

helps a lot in studying the reason behind the brutality. Griffin and Bernard (2003) argued that 

police use of extralegal force may be seen as police behaviour and angry aggression for chronic 

stress of police work along with the inability to respond to the actual source of that stress 

increase both the perception of threat and the aggression of responses to perceived threats.24 

Grave crime scenes, long work hours and no care towards the mental health issue of these 

officers also add up. That being said, this is no excuse for the officers to displace their anger 

and frustration on the citizens at large.  

Unlike India, the US has a different constitution and completely different set of laws for police 

and governance in all its states. This provides for a non-uniform implementation of various 

police codes throughout the country. For example, post the 1992 Los Angeles riots on police 

brutality, a lot of new sets of changes were proposed by the LYPD. Subsequently,  the 

Christopher Commission was set up to understand the brutality causes but the neighbouring 

states did not take up any such step.  

 
22 Supra Note 19, at 486-487. 
23 Perry Lyle, Sworn to protect-Police Brutality- A dilemma for American Police, 23 RGC Jour. 157 (2016). 
24 Ibid. 

https://www.hrw.org/legacy/reports98/police/uspo73.htm
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A country which claims to be the flag bearer of democracy, free speech and absolute individual 

freedom has been in light for denying all these. A lot of developing countries including the 

countries in the Indian Subcontinent look up to the freedom of individuals in The US and often 

try a similar version. The US Government has to impart more humanitarian courses in the 

police training with more racial diversification. Although the non-white minorities have been 

inducted in the police forces, their number is increasing disproportionately as compared to their 

population growth. Regular training sessions and therapy sessions for the members of the 

police forces should be held. US Police forces are known for their dreaded military appearances 

by the virtue of the weapons they carry and the brutal force they use on the citizens accused. 

De-militarization of the police force will make the citizens more cooperative and engaging to 

the police. As we discussed, a lot of the developing countries look up to the West specially The 

US for a democratic approach in their system. The US has to set an example with radical 

changes and implementation of more humanitarian laws.  

6.2. The United Kingdom 

The UK was the place to have the biggest ‘black lives matter’ campaign after Floyd’s death 

after America. However, it was not the first time when the masses of the UK came onto the 

streets to protest against the police brutality and racial discrimination issues. Systemic racism 

and police brutality are British problems too.  

The modern day police in most of the ex-colonies including the Indian Subcontinent, USA and 

Australia largely derive their operating system from the British. The Indian police codes of 

different states, The code of Criminal Procedure of 1972 and the Indian Penal Code are a few 

examples to cite. The policing system of Britain differed in each of its colonies. For example, 

policing culture in the white colonies of settlement tended to be largely civilian in nature whilst 

policing culture in the ‘colonies of rule’ was often paramilitary.25 As a result countries like 

India, countries of Africa ended up having a police code and law with adverse effects for the 

future. Moreover, colonial policing cultures cannot be regarded as distinct from British policing 

cultures.26 

The Britain’s policing system has been in light a number of times for unwanted reasons 

including racism and brutality on the minority communities. As a result, the protest sparked by 

 
25 Emma Bell, Normalising the exceptional : British colonial policing cultures come home, 10 MIMMOC (2013). 
26 Ibid. 

https://www.theguardian.com/commentisfree/2020/jun/04/systemic-racism-police-brutality-british-problems-black-lives-matter
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Floyd's death hit the UK intensely. People of all races coming together and protesting in Britain, 

in Oxford Street, London, Cardiff and Glasgow. Although the British Police is considered to 

be the most demilitarized police forces with less cases of atrocities by the police, people 

bashing the country’s police on various platforms by narrating personal incidents tells a 

different story. British police’s take on the Asian community is also often criticized as Britain 

has roughly 8% Asian population, more than any English speaking country. The pace of Asian 

immigration is seen to be ‘detrimental to the interest of the national cohesion’27 by white 

supremacists and extreme nationalists. As a result violence against the Asian communities are 

ever increasing and the police have been catering to the white majority of the population as 

was in the case USA. 

Police have wide discretionary powers to stop, question, and arrest suspects. The most 

problematic aspect of police practices in this regard is what is perceived by the minority 

communities as the unfair targeting and harassing of certain groups.28 The wide discretionary 

power to the police leads to unaccountability which often result in a case of brutal torture or 

even death.. The discretionary power aspect is adopted by many police codes across the globe 

which served as Britain’s ex-colonies including India.  

The bottom line being, although a lot of policing reforms have come in the British Police 

system, there is still a long way to go, especially in the cases of brutality on minorities. It is 

undoubted that The British Police system is more efficient than the US, but that again comes 

with a caveat. British Police system still operates on Victorian notions of morality and is vested 

with extreme discretionary powers when there is a threat to this norm of morality.  

6.3. Commonwealth of Australia 

Australia, an English settled colony draws a lot of similarities from the English Policing 

system. However unlike colonies of Asia and Africa, the English had relatively easier policing 

laws. The main victims of the police have been the aboriginals and the Asians as the Black 

population in Australia is relatively less. The issue of aboriginal deaths have sparked new 

protests amidst George Floyd’s death protests. However the killing of aboriginals has been a 

norm by the police authorities in the past too. The Royal Commission into Aboriginal Deaths 

in Custody was completed in 1991 which studied 99 deaths of aboriginals by the police from 

 
27 Janet Chan, Changing Police Culture, 36, Brit J Crim. 118 (1996). 
28 Ibid. 



P a g e  | 35 

 

 © 2020 Criminal Law Review (CrLR). All rights reserved.  

1980 to 1989. This commission recommended 339 changes and guidelines out of which, only 

2/3rd have been implemented and those implemented are very poorly monitored. In 1987, the 

Committee to Defend Black Rights found that one indigenous person was dying in custody 

every 11 days.  

The Australian media heavily came down on Floyd's death in the USA but has conveniently 

ignored the police atrocities on the aboriginals and other minorities. Aboriginal Australians are 

disproportionately jailed. Australian Bureau of Statistics reveals that indigenous population 

makes up 30% of total inmates while their national population is merely 3% which is 4 times 

higher than the proportion of African-American jailed in the USA. What is more problematic 

is the post death justice system for the victim family. No Police officer has been individually 

held accountable for murder of the minorities in the Australian Courts. Furthermore, apart from 

custody and arrest killings of aboriginals, Asians have been on target too, Indian students being 

the primary example of that 

The Australian administration boasts of its low crime rates and less deaths caused by the police 

than any other country, however the reality still remains that like any other White dominant 

country, minorities are the real victims of police brutality. Unlike the US, Australian police 

have a low rate of officers in its system from the Black and aboriginal communities. Non-

diversification of the police system is one of the reasons why indigenous arrest rates are higher 

than in the USA. Australia has an ethnically mixed population of more races than the US and 

UK. The way forward should be strict implementation of the guidelines of the Royal 

Commission and inclusiveness and speedy justice to the country’s minorities.  

6.4. Interpol & UNCAT 

The Interpol is an abbreviation for International Criminal Police Organization and was 

established in the year 1923, with its headquarters in Lyon, France. Most of the nations on the 

planet today are its members. The Interpol manages 18 police databases with information on 

crimes and criminals (from names and fingerprints to stolen passports), accessible in real-time 

to countries. Further, it offers investigative support such as forensics, analysis, and assistance 

in locating fugitives around the world. One of its main services is issuing “notices” at the 

request of members to help locate fugitives or missing persons which is now widely used. In 

2012, Interpol issued 8,100 Red Notices—notifications for the arrest and possible extradition 

of wanted persons.  

https://othersociologist.com/2020/05/31/police-violence-in-australia/
https://www.bbc.com/news/world-australia-52900929
https://www.bbc.com/news/world-australia-52900929
https://www.interpol.int/en/Who-we-are/What-is-INTERPOL
https://www.theatlantic.com/international/archive/2014/05/interpol-the-global-police-force-that-isnt/362086/
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The story of interpol has not been very successful. A lot of states which are members of the 

organisations do not let the interpol intervene in their domestic matters and call it a threat to 

their sovereignty. There have been reports that authoritarian regimes are abusing the Red-

Notice system in pursuing dissidents overseas. In November 2013, Fair Trials International 

published a damning report detailing cases like that of Petr Silaev, a Russian activist arrested 

and imprisoned in Spain after being slapped with a Red Notice on charges of 

hooliganism.  According to a 2014 report of Transparency International, 28% of the total red 

notices issued were by the countries which had the least amount of civil liberties and the notices 

were for the individuals who dissented for their native countries while staying in a foreign land. 

Interpol has aimed at curbing cross border terrorism as it’s main objective since the 9/11 and 

has considerably failed at it. Countries of the middle-east, the tensions in the Indian 

Subcontinent are the prime example of it. The way forward for an enormous organisation like 

interpol should be imposing a stricter compliance to nations not adhering it and counter 

terrorism and cross-border criminal activities with collective ties with the local government.  

UNCAT on the other hand is a United Nation convention which stands for United Nations 

Charter Against Torture to which there are 170 nation states as parties currently. The main 

purpose of the Convention is to prevent torture which includes all forms of cruelty by the state 

on suspicion of a crime. This convention being an international one faces a similar problem as 

Interpol. A lot of countries which are signatories and have ratified the convention still practice 

torture of some form and have been in the bad light for the same.  

The key to make international conventions and organisations successful is cooperation with the 

local governments and working flexibly with them. In the contemporary globalised world, 

crossing borders is easy and cross border criminal activities have increased drastically. These 

times call for a strict approach to a more civilised and effective policing which can be made 

through collaborations among the countries and vesting powers with the agencies like Interpol 

with strict watch on them.  

7. The Way Forward 

7.1. Statutory Amendments & Legal Awareness 

By Shubham Prakash Mishra29 

 
29 Shubham Prakash Mishra, 2018-23, B.A.LL.B(Hons), O.P. Jindal Global University. 

https://www.theatlantic.com/international/archive/2014/05/interpol-the-global-police-force-that-isnt/362086/
https://www.theatlantic.com/international/archive/2014/05/interpol-the-global-police-force-that-isnt/362086/
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The main statute governing the functioning of the Police in India has been The Police Act of 

1861. This act came into being post the Sepoy Mutiny of 1857 to 'control' the native Indians 

and to restrict any freedom movements in the future. Post-independence this Act was adopted 

with few minor changes therefore the act is a colonial vestige that has done more harm than 

good for the masses of the nation. Under Article 246 of the Indian Constitution, ‘Police’ falls 

in the State List of the 7th Schedule, therefore it is within the scope of the respective State 

Governments to make laws to regulate the police in their State. The Bombay Police Act, 1951 

and Kerala Police Act, 1960 are the example of the states making laws for their respective 

police. However, the problematic issue even with the state police is that these statutes draw 

heavy influence from the colonial policing laws. This leads to a lack of checks and balances 

and accountability. 

As brutality by police increased post-independence, a lot of cases against the same was filed 

where the Apex Court along with the High Courts gave guidelines for the protection of the 

liberty of people. Prakash Singh vs Union of India30 and DK Basu vs State of West Bengal31 

being the flag bearer for these guidelines. After various complaints, the National Police 

Commission (NPC) was set up for reviewing the police system. It proposed radical police 

reforms at the end however implementation of the same remains the biggest challenge. None 

of the above recommendations of the NPC has been implemented to date. This is because the 

Commission was recommendary in nature and not binding. The same is the case with various 

other committees like the Padmanabhaiah Committee (2000), which have only acted as an 

advisory guideline rather than a binding one. So the biggest reform in the policing system will 

be brought by making the nature of these committees a binding one. 

Moreover, when we talk about specific legislation, The Code of Criminal Procedure, 1973 

comes into play. It is also a statute of the colonial era which was meant to suppress any kind 

of dissent against the British. This entire act gives very wide and discretionary power to the 

police as the language used is very vague. For example, the Chapter X of the code allows the 

police forces to take any amount of power to maintain peace and tranquillity. Further, Section 

46 of the code is where the police derives its immense power to arrest and ‘all means necessary’ 

for the arrest. Section 46(3) talks about encounter killings and due to lack of proper and clear 

language, the police vaguely interpret it. The Code of Criminal Procedure needs immense 

 
30 Supra Note 10. 
31 Supra Note 9. 

https://www.humanrightsinitiative.org/programs/aj/police/papers/gpj/police_accountability_in_india.pdf
https://www.humanrightsinitiative.org/programs/aj/police/papers/gpj/police_accountability_in_india.pdf
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reforms and the ambiguity in the text should be replaced with more elaborative guidelines and 

safeguards should be added after each section. 

The National Human Rights Commission also takes notice of incidents of power abuse by 

various armed forces. However, there are two basic problems. First, the recommendations and 

guidelines by the NHRC are not binding on the respective state/central government. Second, 

lack of Human Rights Commission in most of the states. As of 2019, ten states had no Human 

Rights Commission Chairman while three states did not even have the State Human Rights 

Commission. The legislature needs to make the guidelines and actions of the NHRC mandatory 

in nature and should make sure that the NHRC remains an independent body.  

For a better implementation of laws against brutality, there needs to be a mechanism that 

ensures that people even in remote places across the country are made aware of these laws. 

Non-Government Organizations can play a vital role in doing so. Big NGOs have people 

connected to them throughout the country and they can help to create awareness on a local 

level. State legal authorities can conduct campaigns to make people aware of their rights against 

violence by police. Further, print and electronic media can be the gamechanger. In today's 

world of internet and social media, everyone has access to online platforms. The government 

can capitalize on this and can create awareness in the form of creative advertisements to make 

people aware of their rights. 

7.2. Judicial Approach 

By Apeksha Chauhan32 

It is clear that here has been a long history of police brutality cases in India, starting from the 

colonial era. The Police Act, 1861 gives unfettered autonomy to the police which leads to a 

lack of accountability and professionalism within the police force. Many of these issues have 

already been discussed by the Supreme Court of India and various committees headed by 

prominent and distinguished legal scholars.  

The Supreme Court, around four decades ago, in a judgment delivered by Justice Krishna Iyer, 

asked the question ‘Who will police the police?’. This was the case of Prem Chand v. Union 

of India, where the court also held in strong words that ‘the police methodology, with sinister 

potential to human liberty, deserves strong disapproval and constitutional counter-action by 

this Court’. Additionally, the Apex Court in D.K. Basu v. Union of India has held that 
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‘Custodial violence, including torture and death in the lock-ups, strikes a blow at the Rule of 

Law’. In this case, the court gave detailed guidelines which sought to curb the power of arrest 

of the police and to protect the arrested person against custodial violence. 

The Supreme Court in Prakash Singh v. Union of India gave temporary directions for police 

reforms till the enactment of a new Police Act. The court fixed the deadline for the governments 

to implement its directions till the year 2007. Directives like the formation of police complaints 

authority, training of officers, etc. are very helpful for combating the rising cases of police 

brutality.  

The enforcement of these decisions of the apex court, however, has not been very swift and 

efficient in the country. The directives given in the Prakash Singh judgement have not been 

implemented by the majority of the states, even after more than a decade of the decision. Data 

suggests that 19 complaints authority have been set up by various states but only 9 of these 

have functional offices and have started receiving complaints. Even the functional ones are 

running with inadequate infrastructure and insufficient funds. Also, Only 17 states had passed 

legislation to amend the police statutes; this had not been done in 11 states, all the Union 

Territories and Delhi.  

Also, the guidelines given in the D.K. Basu case have not prevented the rising cases of police 

brutality, with the latest being the Tamil Nadu custodial death and Vikas Dubey Encounter. 

According to official data, in 67 of 97 deaths in custody in 2015, the police either failed to 

produce the suspects before a magistrate within 24 hours as required by law, or the suspects 

died within 24 hours of being arrested.  

The court must also look into the alleged misuse of power by the magistrate by not carrying 

out its duties properly. Even in the case of Tamil Nadu custodial death, the magistrate merely 

waved its hand from the first floor, with the accused surrounded by policemen. There was no 

medical check-up done by the magistrate and he sent them into remand within a few seconds. 

This shows how important it is to monitor and revamp the magistrate by courts, as it is the first 

point of contact for an arrested person with the rule of law. 

Some scholars have called the Supreme Court as the only institution working towards police 

reforms in India. This shows the amount of public faith on the judiciary, largely because of its 

prompt actions in trying to curb police misconduct. It is expected that the court will once again 

take cognisance of these brutalities and will hopefully resolve the challenge of ‘who will police 

the police’. 
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7.3. Anti-Torture Bill 

By Shivanjali Shukla33 

India signed the United Nations Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (UNCAT) on October 14, 1997. However, it has not been 

ratified yet. The government can ratify it by passing an anti-torture law following the guidelines 

under UNCAT. Law Commission of India in its 273rd report on torture drafted the “The 

Prevention of Terror Bill, 2017”. The main objective of the bill is to provide punishment for 

torture inflicted by public servants or any person inflicting torture with the consent or 

acquiescence of any public servant. 

The commission report contains some very necessary modifications in the existing law. For 

instance, amending the burden of proof in the Indian Evidence Act. The commission 

recommends inserting S. 114B, “if there is evidence that the death or injury was caused during 

a period when that person was in the custody of the police, the court may presume that the 

death or injury was caused by the police officer having custody of that person during that 

period.” So, the onus shifts on police to prove that it was not torturing. The commission also 

suggests amending S. 375B for including a provision regarding the right to compensation in 

case of torture and payment of fine as well. 

Keeping in mind the recent incidents and rise in the number of cases of police brutality, the 

implementation of the anti-torture law becomes imperative. The prevention of torture bill with 

certain amendments is a pressing need to control the police power 
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